25.     On July 6,   1981,   the Secretary  filed   the  discrimination  complaint
on behalf  of Jenkins   against Day Mines.

26.    From July  22,   1981   through August  14,   1981,   Jenkins  was   the
victim of  numerous   acts   of harassment   and vandalism at   the mine by  unknown
persons.     These   acts   consisted  of human waste  in his  boots,  drill  oil
poured  over his   lunch  box,   threatening messages  on  toilet   paper  placed   in
his   storage   basket,   and  water  and   urine  put   in his   boots   along  with   other
foreign   substances   in  his  clothing.     A clay doll  was  placed  near   the   time-
card   box   and   a  suggestion box  placed   in  the  area  with   a  sign   asking   for
suggestions   of ways   to  get   rid  of "Sara".     Jenkins   brought   these  acts  of
harassment   to  William Hamilton's   attention  and  was   told  by Hamilton  that
Jenkins  brought   this   upon himself.     On July 23,   1981,   Ron Short  posted  a
memorandum on   the mine  bulletin board regarding  the  acts  of vandalism and
threatening discipline  up to   and   including discharge of anyone  caught  or
implicated  therein   (Exhibit   R-4).     Short   also  instructed   shift   foremen  to
have  meetings  with  miners  to   advise   them  that   they would  be disciplined   for
such   acts   (Tr.   254),

ISSUE

Did Day Mines discriminate against Jenkins in violation of Section
105(c)(l) of the Act, while Jenkins was engaged in a protected activity?

DISCUSSION

The Commission established the general principles for analyzing
discrimination cases under the Mine Act in Sec, ex rel. Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on other
grounds sub nom.  Consolidation Goal Co. v, Marshall, 663 F. 2d 1211 (3d
Cir. 1981), and Sec, ex rel. Robinette v. United Castle Coal Co., 3 FMSHRC
803 (April 1981).  In these cases the Commission ruled that a complainant,
in order to establish a prima facie case of discrimination, bears a burden
of production and persuasion to show (l) that he engaged in protected
activity and (2) that the adverse action was motivated in any part by the
protected activity.  Pasula, 2 FMSHRC at 2799-2800; Robinette, 3 FMSHRC at
817-18.  In order to rebut a prima facie case, an operator must show either
that no protected activity occurred or that the adverse action was in no
part motivated by protected activity.  Robinette, 3 FMSHRC at 817-18 n.
20.  If an operator cannot rebut the prima facie case in this manner, it
may nevertheless defend by proving that (1) it was also motivated by the
miners unprotected activities, and (2) that it would have taken the adverse
action in any event for the unprotected activities alone.  Pasula, 2 FMSHRC
at 2799-2800.  The operator bears an intermediate burden of production and
persuasion with regard to these elements of defense.  Robinette, 3 FMSHRC
at 818 n. 20.  This further line of defense applies only in "mixed motive"
cases, _!_.e. , cases where the adverse action is motivated by both protected
and unprotected activity,  The ultimate burden of persuasion does not shift
from the complainant in either kind of case.  Robinette, 3 FMSHRC at 818 n.
20,  The foregoing Pasula-Robinette test is based in part on the Supreme
Court's articulation of similar principles in Mt. Health City School Dist
Bd. of Educ. v. Doyle, 429 U.S. 274, 285-87
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